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indicate thar there is no continuous employment
of the fixed term employee. Is this practice of
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it be more prudent for the company to hire an
employee on a) a 4 year fixed term contract or b)
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breaks in berween the contracts?
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169. Should EPF and ETF be paid to seasonal 120

employees?
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laws in the country? What should be the terms
and conditions of these part time workers?
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' company will have with its outsourced employees?

174. Can an employer terminate the services of an 121

outsourced employee?
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take action, in matters related to terms and
| conditions of employment?
~ 176.  Are the outsourced employees covered by various 122
labour laws of the country?

Ending of a Contract of Employment
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an end?

178. Can employers dismiss employees whenever they 123
want? Can employers end contracts of
employment as they wish?

179. What is ‘employment at will’? Is it practiced in Sri 124
Lanka?

Non-disciplinary Terminations of Employment
180. Ifa company wants to close down its business, 125
how should the employees’ employment .
contracts be ended?
181. 'What should the company do if an employee is 126
suffering from a permanent disability or a long
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to terminate

term illness and the company wants
loyee for those

the employment contract of the emp

reasons?

What should the employer do, in a situation 11

where the company is facing temporary crises

and wants to lay-off some employees till the

situation improves? )
] £

How should an employer carry out terminations
of employment of any excess staft

Other Matters Related to Ending of a Employent Contract

184.

185.
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187.
188.

189.

190.

191.

192.

Should the employer give the employee written 1:
reasons for his termination of employment? Can

an employer dismiss an employee without giving
proper reasons for the dismissal?

What can the employee do if he thinks that his 12
termination of employment is unfair or wrong?

What payments should the company make toan 12
employee whose employment with the company

has ended?

Can an employer fire an employee without notice? 12
If an employee resigns because he has been 12
mistreated by the management, how can he seck
relief?

Flan the employer hold back an employee’s salary, 12
if th'c employee failed to give the required prior
notice in ending his employment with the

company (resignation)?

;an the employer hold back an employee’s salary, 12
ffan employee has been fired due to a loss he had
incurred the company such as misappropriation

of funds and damage to company property?

When must employees, whose employments have 12!

been termj .
inated, be paid a
ny wages th
owed? Yy wag ey are

An employer wanted ro dismiss an employee for  13f
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bad performance. In order to avoid certain legal
issues, the employer asked the employee to resign
from the company and offered a financial
incentive to the employee for agreeing to resign.
The employee resigned after accepting the
incentive, and then later applied to Labour
Tribunal claiming that he resigned under duress.
Will he have a chance at winning?

Terminations of Employment According to the
Termination of Employment of Workmen’s (Special
Provisions) Act

193.

194.

195.

196.

In what instances should the employer effect
terminations of employment according to the
Termination of Employment of Workmen’s
(Special Provisions) Act?

In what instances is it not necessary for the
employer to follow the provisions of the
Termination of Employment of Workmen’s
(Special Provisions) Act?

If an employer effected a termination of
employment on non-disciplinary grounds
withour getting the employee’s written consent
or the Commissioner’s written approval
(according to the Termination of Employment
of Workmen’s Act), what can the employee do?
What relief would an employee get through
making a complaint to the Commissioner of
Labour, Termination Unirt?

Terminations of Employment on Discplinary Grounds

197.

198.

In what instances can a company dismiss
employees for misconduct?

What procedure should a company follow when
terminating the employment of an employee on
disciplinary grounds?
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199. What action can an employee resort to if he /she =
considers his/her termination of employmenton
disciplinary grounds to be unfair? ;o

200. Would negligence justify disciplinary
termination of employment?
201. 'What is a ‘summary dismissal’?

Labour Tribunals -
202. 'Who can apply to Labour Tribunals for relief? 1=

203. In what instances can an employee make an 1=
application to the Labour Tribunal?

204. How can an employee make an applicationto 13
Labour Tribunal? .

205. What is the hearing procedure at the Labour 13-
Tribunal? _

206. 'Who should an employee name as the 13
respondent, if he wants to sue against a sole
proprietorship?

207. 'Who should an employee name as the 138
respondent, if he wants to sue against a
partnership?

208. Who should an employee name as the 138
respondent, if he wants to sue againsta
company?

209. What happens if the employer dies during the 139
proceedings of a case? Can the dependents
/heirs of the employer be held liable?

210.  What would happen if the employee dies 139
during the proceedings of a case?

211.  What relief would an employee get through 140
Labour Tribunal for unfair termination of
employment?

212. What can the employer or employee do, if they 140

do not agree with the award of the Labour
Tribunal?

24

'\‘



Contract of Employment and Labour Law: Unraveling the Complexities

- 213. Can an issue related to termination of 140
employment be settled without bringing it to
the Labour Tribunal?
|
Terminations of Employment Due to the Employee
» Being Remanded or Imprisoned
214. Can an employee be terminated for being 141
remanded or imprisoned for a matter not
= connected with the employment?
2 215. Can an employee be terminated for an act done 142
] outside the workplace and outside the work
] time?
' 216. Can an employer deem vacation of post by the 142
1 employee in instances where the employee has
j been remanded or imprisoned?
Layoff

217. What are Lay-offs? 143

218. How should a company carry out Lay-offs? 143

219. How should a company select employees for 143
lay-offs?

220. Would the employer be ordered to pay 144
compensation or some other payment in lay-offs?

221.  What avenues are available to employees who 144
are not covered under the Terminarion of
Employment of Workmen’s (Special Provisions) Act,
with regard to unfair lay-offs?

Retrenchment

222. What is retrenchment? 145

223. What is the difference berween lay-offs and 145
retrenchments?

224. How should a company carry out retrenchment? 146

225. Whar would be the repercussions of carrying our 146

retcrenchments contravening the relevant
legislation?

25



Arosha S.Adikaram

Voluntary Retivement Scheme (VRS)

220.
227.

228.
229.
230.

231

What is a voluntary retirement scheme (VRS)?
In what instances would a company opt t0
implement a VRS?

How would it differ from retrenchment?
What is the process of implementing a VBS?
What should be the severance/compensation
package of a VRS?

Whart are the demerits of a VRS?

Vacation of Post

232.
233.

234,

235,

What is vacation of post?

In whar instances can a company terminate 2
contract of employment under vacation of post’
How should the management carry out a
termination of employment under vacation

of post?

What can an employee do, if his contract of
employment was terminated on the grounds

of vacation of post?

Constructive Termination

236. What is constructive termination?

237.  In what instances can an employee plead
constructive termination? What would cause
constructive termination? What would be the
grounds for constructive termination?

238.  Can an employee seek relief under the
Termination of Employment of Workmen’s
(Special Provisions) Act with regard to constructive
termination?

239.  What can the employee do to gain relief in
constructive terminations?

Resignation
240,

TTT

]
15

15

153

153

Can an employer refuse to accepr the resignation 154

of an employee?
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241. Can an employer refuse to accept the resignation 154
of an employee against whom a disciplinary
matter is progressing?

242. Whart does ‘termination of contract with notice’ 155
means?

243. What should be the length of the notice period 155
in a termination of a contract of employment?

244. Can an employce request from an employer to 155
allow the use of his unutilized leave to cover
part or all of his notice period?

245. Can an employee start working for a new 156
employer, while serving notice of termination
with the current employer?

246. In what instances can the notice period be 156
waived off?

247. Can an employee seek relief in a Labour 156
Tribunal if he has voluntarily resigned?

248. Can an employee withdraw his resignation? 157

Trade Unions

249. Can an employer dismiss an employee for 158
joining or starting a trade union in the
organization?

250. How can employees form a trade union? 158

251. Can a trade union have outsiders as members 160
and office bearers?

252.  In what instances would the Registrar of 160
Trade Unions rejecr a registration of a trade
union?

253. In what instances would the Registrar of Trade 160

‘ Unions cancel a registration of trade unions?

254. What would be the repercussions of not properly 161
registering a trade union?

255. What are the rights, immunities, and privileges 162
of a registered trade union?

256. When should employers agree to collectively 163

bargain with trade unions?
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257. What are the special provisions with regard to 163
government sector trade unions?

258. Can an organization have more than one 163
trade union?

259.  Should the employer allow his employees leave 164
to attend trade union meetings?

260. Should the employer allow his employees to 164
conduct trade union meetings inside the office
premises?

261. Should the employer carry out check offs? 164

262. Whart actions of employers with regard to 165
trade unions will be considered wrong?

Trade Union Actions

263. Whar are the different types of trade union 167
actions employees engage in?

264. Can employers take actions against employees 169
for engaging in trade union
actions? Are these trade union actions legal?

265. In what instances would strikes be considered 170
illegal?

266. In what instances would a strike be considered 171
unjustifiable?

267. Should salaries of employees be paid during 171
strikes?

Employees Provident Fund

268. Which categories of employees are entitled to 173
EPF?

269. Who would not be entitled to EPF? Who are 173
excluded from the coverage of the EPF Ace?

270.  Are the following employees entitled to EPF? 174

271. What are the contribution amounts to EPF? 174
How should the contribution be calculated?

272.  Should employers pay EPF on the following 175

earnings of the employees?
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273.

274.

275.

276.

277.

278.

279.

280.

281.

282.

283.

284.

285.

286.

Can the employer and employee contribute
more than the specified 12% and 8% to EPF?
Can the employer and employee contribute

less than the specified 12% and 8% to EPF?
How should the employer pay the relevant
contributions to EPF?

If an employee asks an employer not to
contribute to EPF on his behalf, what should
the employer do?

When should an employer start contributing

to EPF? When should an employer register with
EPF? How should employees be registered with
EPF?

In what instances can an employee claim his
EPF?

What is the procedure the employee has to
follow in claiming his EPF balance?

How can an employee pledge his EPF to geta
loan?

In what instances would the claim for the loan,
pledging the EPF balance be, denied?

Who administers the EPF?

If an employee joins an organization after
attaining 55 years of age, should the organization
pay EPF to the employee?

Can an employee who has reached the retirement
age (male 55 years of age and female 50 years of
age), claim his EPF entitlements and still
continue his employment in the company?
What should the employees do about their EPE,
when they resign from one company and joins
another company?

What should employees do if they find that the
name that appears in their B card is different to
their actual name, the name is misspelled, or
wrong?
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293.
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What should the employer do if the employee’s
name is written incorrectly when sending the
contriburions (in Form C)?

What should the employee do if he finds that
the name appearing on the annual report
(annual account summary) he receives from the
Central Bank, and the name appearing on his B
card are different?

What happens if an employer has not
contributed to EPF for his employees?

What happens if an employer has delayed
contributing to EPF?

What can an employee do if his employer has
not contributed to EPF on his behalf?

What documents should the employer maintain
with regard to EPF?

What is a ‘Private Provident Fund?’

Who can claim EPF in the event of the death
of the employee?

How can the beneficiaries be nominated?

Can there be more than one beneficiary?

If a members dies without nominating a

beneficiary, who would be entitled to gec his EPF?

Employees Trust Fund

298.

299.

300.
301.

302.

303.

Who are covered by ETF Act? Who are entitled
to ETF?

Who are the employee categories that are not
covered under ETF Act?
What is the contribution to ETF?

Are the following payments included in the
calculation of ETF?

How should the employer make contributions
to ETF?

What is the repercussion in delaying the
payments/contributions?
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304.
305.

306.
307.
308.

309.

310.

311.

312.

313.

314.

315.

316.
317.

How should companies register for ETF2

In what instances can employees claim their
ETF?

What are the other benefits provided by the Ace?
Who is eligible for these benefits?

What is the main difference between ETF and
EPE2

If an employee has worked in several places or
is working for two employers simultaneously,

is it necessary for him to join or amalgamate
his ETF accounts? Do employees have to
amalgamate their ETF accounts as in EPF?

An Employer is contributing 16% to EPF as
employer’s contribution. The employer now
wants to contribute to ETF from the additional
4% he contributes to EPE. Can he do thar?

A Company has a pension scheme to which the
employer and employee both contribute 5%
from the employee’s salary. The company also
contributes to EPE Can the company refuse to
pay ETF due to the existence of this pension
scheme?

How can self-employed people and migrant
workers gain membership in ETF?

Are self-employed members entitled to other
benefits provided by the Fund?

What should an employee do if he finds his
name has been misspelled in the ETF account
report? What are the repercussions of overlooking
this error? What should the employee do to
correct this?

If a company refuses to certify an ETF claim

of an employee, what can the employee do?

Is ETF refund taxable?

What should the employee do, if he finds out
that the employer is defaulting payments to ETF?
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318. Who can claim ETE in the event of the death .
of a member/employee?
319. How can the beneficiaries claim the Fund? —

Payment of Gratuity

320. Who would be entitled for gratuity? What 1
requirements should employees fulfill to obrain
gratuiry? -

321.  Are the following types of employees entitled to 1=
gratuiry? _

322. When can an employee obtain his/her gratuity? -

323. How is gratuity calculated? 1;

324.  For the purpose of calculating gratuity, are 1%

allowances such as phone allowance and traveling
allowance included in the salary?

325. Ifan organization does not want to pay an 12
employee gratuity as he has incurred a loss to
the organization, can the organization refuse to
pay the employee his gratuiry entitlement?

326. Ifan employer defaults payment of gratity o~ 19
his employees, what can the employees do?

327.  Is there a time limic for the payment of gratuity? 12
When should gratuity be paid? )

328.  What is the consequence of delaying gratuity 19
payments to employees?

329.

Is there a mechanism available to employees 19
with less than 15 employees in the company, t
claim gratuiry?

330. In the event of a death of an employee, what 19
should the employer do with the employee’s

gratuity entitlement?

Can the employer rerain part of the graruity 1
payable to employees for any reason?

What can the employee do if he believes that the 19

forfeiture of graruity is unfair or the amount
forfeited is unfair?

331.

332.
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333. 'Where an establishment is sold to a new 200
employer and he continues the employment of
the old employees, should the old employees’
employment with the old employer too be
considered in the calculation of gratuity?

References

Appendix A - Overview of labour laws discussed
in the book
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