TABLE OF CONTENTS
CHAPTER 1.

Introductory.

Introductory—Scope of the subject—Position in law
consists of estate and stafus—Estate—Status—Notion of
status in Hindu Law—Hindu Law recognises distinction
between estate and status—The need of discussing the
nature of Hindu Law—Vedic conception of law—
Differs from the Austinian conception of law—Dr.
Banerjee’s view—Idea of law in the Smritis—Primitive
theory of the nature of law—Agrees with the Hindu
theory—Mingling of moral and legal injunctions in
writings of sages commentators-——Distinction by
Jaimini between obligatory and directory precepts—
Distinction clearly recognised in Dayabhaga and
Mitakshara—Hindu Law a growth-This lact however
seldom realised—In theory Hindu Law incapable of
growth-—Not so in reality—History of the develop-
ment—Development of Hindu Law before British
rule—Agencies which contributed to such development
-—Custom, chicl' of such agencies —Manu regards
Custom as source of Hindu law —Smriti writers in-
Corporated customs ol the people--so did the
commentaries—Origin of school of Hindu law—Deve-
lopment of Hindu law after British rule—How judicial
decisions contributed to such development—Opinion,of



il

Pandits—Sources of Hindu Law—S$ruti  or Vedas
primary sourcc of Hindu Law—Vedas composed of
two parts—Manitras— Brahmana—Smritis—Two divisions
of Smritis—Sutras— Dharmsastras—Origin  of Smritis—
Their large influence on Hindu Law—Number of
Smritis— Puranas as sources of law—Custom one of the
sources— Requistes of a valid custom —Custom out-
weighs written texts of law—Custom must not be
immoral or contrary to public policy—The Commen-
taries—Mitakshara—Vyavhara Mayukha—Smriti
Chandrika—Dayabhaga—Vivada Chintamoni—Rules
of interpretation—Jaimini’s Mimansa—Difficulties of
the subject—Arising from uncertainty of Hindu
chronology—As  illustrated by  Jaimini’s and
Baudhayana’s  views regarding women's rights—
Arising from mingling of law and religion and ritual—
Arising rom want of an orderly classification—Arising
from juxtaposition of obsolete and current usages—
Arising from the maxim that every sacred text is
equa‘ly true—As illustrated by the view of the Mitak-

shara regarding Stridhana— Importance of the subject—
Plan of the thesis....cevevvvennnnn. 1-56.

CHAPTER T,

Status of Women generally.

. Materials for new theory regarding status of women
—the generally accepted theory--Jaimini’s infience on




11

dindu  Law—Aphorisms  suggestive of the new
. theory—Adhikarana explained-Jaimini’s method _of
discussion—commentators of Jaimini’s Mimansa—
Translation of the Aphorisms—Conclusion from
Jaimini’s Aphorisms—Right of women to Upanayana
and to study the Vedas—Equal right of men and women
in sacrifices—Legal importance of Jaimini’s conclusion
—Women incompetent to study the Vedas in the period
of the Smritis—No initiation for women—Reasons for
the degradation in women’s status suggested—-Possible
objection to the new theory answered—Jaimini—
Right to study the Vedas, test of legal status—Narada—
Asahaya—Caste, another test of status in Hindu
Law—Origin of caste-Tendency in Dharmasastras to
reduce women to the level of Sudras—Dependence of
' women—Original Sanskrit authorities regarding such
dependence—Conclusion from an analysis of Manu’s
texts on the point—Yajnavalkya’s view on the question
—Mitakshara—Sanskara Kaustava—Nijlkantha—
Narada—Asahaya—Jagannatha—Mitra Misra—Daya-
bhaga—Vrihaspati—Conclusions from the Sanskrit
texts—-Dependence is only moral and not legal subject-
ion—Commentaries also take the same view—Mitake
shara—Viramitrodaya—Dayabhaga—Nilkanth—Views
of European writers on the question of dependence—
—Sir Henry Sumner Maine takes woman’s position in
Hindu Law to be one of perpetual tutelage—Maine’s
view criticized—Analogy between Hindu and Roman
law only Partial—Prof-—Wailson differs from Sir Henry
Maine—Mr. Cowell’'s view not reasonable——Texts
inculcating respect for women—Danger of basing
conclusions on isolated texts—Sir William Mac-



iv

naughten—Mayne, colebrooke West and Buhler—
Judicial interpretation of the dependence of women—
Judgement of Privy Council in Collector of Masulipatam
vs. Cavaly Vencata criticised—Mitakshara gives an
absolute estate to widows inheriting their husband’s
property—Theory of perpetual tutelage had affected
personal status—View taken by the Madras High Court
—Bombay—Allahabad—Capacity of women in the
matter of adoption—Adoption by women in the Vedic
period—Result of the application of Jaimini’s method
of interpretation to this text—Nanda Pandita’s view—
Dattaka Chandrika—Dattaka Nirnaya and Dattaka
Tilaka—Jagannatha—Maiden’s right to adopt—Ana-
logy with Roman Law—English law does not recognise
adoption—Adoption of daughters—Nanda Pandita’s
view about adoption of daughters criticised—Adoption
of daughters not allowed by modern Hindu Law—
Adoption in Roman Law—Adoption of daughters
under the Roman Law compared—Capacily of a
woman to give in adoption—Authority of widow to
give differs in different schools—Basis of the mother’s
right to give in adoption—Rights of women to serve as
guardian—King as parens partia—In Earlv Roman
Law women could not be appointed guardians-——No
positive rules regarding guardianship of women in the

texts—Mother preferred to father as guardian in the

Mithila School—Testamentary capacity of women

under Hindu Law—Capacity of women to make wills
in respect of Stridhana established by Judicial decisions
—Situations in Madras—Woman's power over Souda-
yika Stridhana confined to movables in Bombay—
Woman's power of testamentary disposition over her

'



Stridhana in Bengal—Law in the Mithila School—
Benares School—English law compared—Early Roman
Law—Right of woman to enter into contract under
Hindu Law—Women quite free to enter into contract
in the Vedic period—Women’s capacity to do so not
taken away by the Smriti writers—Capacity of womern
to contract not affected by marriage—Distinction witl
Roman Law—Narada—Vishnu—Yajnavalka—Jagan-
nath’s comment on Yajnavalka—Katyayvana—Sec [
Indian Contract Act—Indian Majority Act—Sottoma-
yor vs. De Burros—Sir Thomas Strange’s view—Sir
william Mauacnaughten’s view-His view criticised—
Commentators on the text of Manu regarding persons
excluded from entering into contracts—Judicial
decisions—Extent of woman’s liability on contract—
Position of Mahomedan women compared—Women
as surety—Roman and Hindu law compared—Burden
of proof in suits based on contracts entered into by
women—Origin of Parda—Judicial decisions regarding
burden of proof in contracts with Pardanash in women
—Suggested limits of the rule of the Judicial Committee
—Women not generally cualified as witnesses—Manu
—Vasistha—Yajnavalka—Section 118 Indian Evidence
Act-—Right of women to maintenance of females in
original texts—Maintenance of mother, wife and infant
daughter not dependent on possession of property—
Texts of ancient sages rcgarding woman’s rights to
maintenance—Manu—Duyabhaga— Narada— Brihas-
pati—Right to maintenance of mother—Step mother
not entitled to maintenance—unchastity no bar to
mother’s right maintenance—Daughter’s to—mainte-
nance—Father’s obligation to maintain daughter till



R

vi

marriage—Married daughters must in the first instance
be maintained by husband’s family—Right of daughters
to maintenance ceases upon marriage—Texts about
right of sisters to maintenance—Yajnavalka—Manu —
Vyasa—Vachaspati Misra—Sulapani—Smiriti
Chandribka Dayabhaga—Mitakshara—Grandmother’s
right to maintenence—Obligation to maintain under
the Criminal Procedure Code—Defamation of
women—Distinction  between tort and crime—
Detamation considered as an oflence asainst state in
Hindu Law-—Assault regarded both as a tort and a
crime-—Texts showing above—Offences against wile
ol another severely punished in Hindu Law—
Restrospect —Agencies by which woman’s position
was lowered... ......Pp. 57—194.

CHAPTLR ITI.

Status of Wife and the Law
of Marriage.

Status of wifchood created by marriage —Raghunan-
dan’s definition ; of marriage—marriage a sacrament
with the Hindus—Marriage an established institution in
the Vedic period— Marriage with adult and mature
brides referred to in the Vedas—Marriage of women
not compulsory in the Vedic apes—Mr. Justice
Mookerjee’s view about age of girls at the time of

marriage in Vedic times-— Manlra vortion of the Vedas .




vii

deals with marriage rituals—Verses in the mantres
shew girls mature in mind and body were brides—
Similar rule in the Su?ra period— Jaimini’s Grihya
Sutras—Marriage of infant girls strictly enjoined
in the Smritis—Condition of society in the Vedrc
period not primitive—Hymns of Rigveda betray
advanced state of civilisation—No evidence of the
social state ot Aryans in prevedic times— Legend
of Svetaketu—Legend of Svetaketu does not re-
present early stage of Aryan civilization—Legend
of Svetaketu may refer to the social condition of
early non-Aryans— Gradual adoption of Aryan cus-
toms by non-Aryans—No mention of the legend of
Svetaketu in the Chhandogya Upanishad—State of
promiscuity prevalent in primitive societies—Views
of Bachofen, McLennan, Morgan, Lubbock and
others—Contrary view of Darwin—Andrew Lang
agrees with Darwin — Westernmarck considers
marriage existed at the commencement of the
human race— Nothing in the Vedas suggests
state of promiscuity—Legend of Svetaketu may
represent condition of non-Aryans—Or may be fic-
tion—Indication of polyandry in the hymns to the
Aswins—Other hymns shewing Aswins tc be
friends of the bridegroom—One of those hymns
Mr, Mandalik does not regard these passages as
‘evidence of polyandry-—Mayne holds polyandry
had become rarc in the earliest times--Prohibi-
tion in the Aitareya Brahmana—Story ot Drau-
. padi—Comment of Kumarila on the story of
Draupadi— Kumarila explains that Draupadi was
a super-hyman being and her example is not to
be foliowed—No trace of polyandry in the Swrzis
—DPolygamy prevailed in the Vedic period—Girls



Ll ) |

P

= NN NN LR L

viii

could choose their husbandsin the Vedic Age—
Marriage ceremony in the Vedas—Marriage
ritual more complex in the Swutra period—
Abhorrence of incest in Fedic times—Story
of Yama and Yami—Marriage between certain
blood relations seems to have been allowed in
the Vedic times—Law of marriage in the Swmritss
—Eight forms of marriage in the Smritis-— Bralma
and Asura forms of marriage prevalent at the
present day —Brakma form of marriage allowable
for all classes—Origin of different forms of mar-

.riage—Brahma form of marriage—/)aiva form of

marriage—Arska form.of marriage—Arsia mar-
riage not a sale—Prajapatya form of marriage
Asura form of marriage—Payment of money—
the test of Asura form of marriage— Gandharva
form of marriage—Gandiarva form allowed to
Kshatriyas alone—Gobinda and Narayana hold
that Vedic nuptial text need not be recited at
Gandharva marriage— judicial decisions hold
otherwise—The Rakskasa form of marriage— Sec.
366 of the Indian Penal Code prohibits such
marriages—The Paisacka form of marriage—
Paisacha, the basest form of marriage—Customary
forms of marriage—Capacity of persons to marry
—Under Hindu law, man is the active agent and
woman, the passive agent in the transaction of
marriage—~Disqualifications which render a girl
unfit to be taken in marriage—Manu’s rules,
laying down such disqualifications are not manda-
tory—Kalluka Bhatta and Raghunandana agree
in this.view—Wife of another person, uot fit to be
taken in marriage—Marriage of widows prohibited
by -some and allowed by other sages— Indian

i’h<u

Ny —




Aix

Legislature has allowed remarriage of widows—
Incapacity of girls to be taken in marriage un
the ground of kinship—Manu'’s text laying down
the qualifications of a girl fit to be married—
Sapinda and sagotra—The text of Manu is the
basis of the rule of prohibited.degrees in marriage
in Hindu Law—Raghunandan’s view accepted
in Bengal—Kamalakar’s view accepted in other
schools—Significance of the word c¢ka in this text
—Vyasa— Medhatithi—According to this text
and Kulluka’s comment thereon, Sapinda rela-
tionship for purposes of marriage ceases with the
seventh person — Raghunandan’s view — Bride
groom is to avoid eight Sapindas reckoning from
himself—Sulapani’'s view—The word #g: refers
to the maternal grandfather—According to
Raghunandan, Sapinda relation for the purposes
of marriage ceases with the 7th and sth degrees
from the father and mother respectively—Raghu-
nandan’s comment on Paithinasi’s text—Sulapani’s
comment of Paithinasi’s text—Ratnakara’s view
on the question—Maxim of Hindia I.aw regarding
interpretation of texts—Prohibition to marry ex-
tends to sapindas of Bandhus of father and mother
—Narada’s text on the subject —Who are Bandhus
of father and mother—Gotra and Pradara ex-
plained —Rules relaxing the rigidity of prohibition
of marriage within the 7th and s5th degrees fram
the father and mother respectively—Girls removed
‘by three gotras may be married—Text in support
of the position—Yajnavalka’s text on prohibited
degrees—Comment of Mitakshara on the above—
Diversity of opinion among sages on the question of
prohibited degrees—Method of counting prohibited
B



Lok b b b

11

X

degrees in Mitakshara—The rule of the canonist
followed in counting prohibited degrees——Counting
upwards, only male ancestors are reckoned : count-
ing downwards, both male and female descendants
are taken into account—Reason for the rule of
prohibited degrees—Montesquieu ascribes the rules
of prohibited degrees to the practice of consins
living under the same roof, where they were ie-
garded as brothers and sisters—The same reasons
apply tothe rule of prohibited degrees in Hindu-
Law—Legal effect of marriage within the prohi-
bited degrees—Intermarriage between different
castes —Manu—Mitakshara and Dayabhaga on
the point—judicial decisions on the point—New
light thrown by Hemadri —Marriage of a Hindn
with a Christian woman not invalid—Marriageable
age for girls—Infant marriage not peculiar to
India—Manu on the point—Guardians for the
purposes of marriage—Absence of the guardian’s
consent does not invalidate marriage—]Judicial
decisions—Preceptor’s daughter not eligible for
marriage— [ncompetency of males to marry—Mi-
nority no bar—Impotent persons and eunuchs—
Insane persons—Having a livi.ng wife, no incom-
petency in Hindu Law—Formalities attending
marriage—Betrothal —Betrothal is revocable—No
specific performance of betrothal—Damages the
proper remedy—Unwillingness of the girl to marry
no defence—Vedic marriage, a simple rite—The
three principal ceremonies in marriage -- Perfor-
mance 'of what ceremonies constitutes marriage
—Diverse opinions on the subject—Texts of
Manu — Yajnavalkya — Narada — Raghunandan’s
opinion-—Madana Parijata —~Performance of neces-



~i

sary ceremonies presumed—Roman Law—Effect
of marriage—Co-ownership of husband and wife
—Jaimini’s view—-Smritis and the deterioration
of the wife’s right—Subsequent improvement of
her rights—English Law compared — Apastambha’s
view—According to Jaimini, the wife a co-owner
not in a subordinate sense—Jimutavahan's view—
Mitramisra’s view opposed to Jaimini's—Judicial
decisions follow Mitramisra—Wife's share on
partition between her husband and his sons, and its
extent—In Bengal—In Benares—In Bombay—In
Madras—In Mithila—Difference between the
Bengal and other schools—Wife’s right to mainte-
nance—Its basis—Views of Justice Mukerjee—
No agreement evades right—The husband pri-
marily liable and his relations in certain circum-
stances—Forfeiture of maintenance—Desertion of
the husband—Unchastity—Texts of the Smritis
—The texts, mandatory or preceptive—Views of
the commentators—Unchaste wife entitled to bare
maintenance —Judicial decisions in Bengal and
Madras—In Bombay—Amount of maintenance—
Decree for arrears of maintenance transferable—
Effect of marriage—Reciprocal duties—Husband’s
right of chastisement—Husband the legal guardian
of the wife—Restraint of .the wife’s liberty—
Wife must reside with her husband—English Law
compared - The rights of the husband capable of
legal enforcement—Restitution of conjugal rights
by the Courts—Cases on the point— In Calcutta—
In Bombay—In Allahabad—Place of accrual of -
cause of action in such suits—Wife's defence in
such suits — Cruelty—Features of cruelty in English
Law—What constitutes cruelty in India—Dular



xii

vs. Dwarka—In some cases, conduct -short of
cruelty is good defence—Text of sages on the
point—Principle of humanity recognised in Hindu

‘Law—Marriage with second wife no defence—Nor

is imputation upon wife’s chastity—Degradation
of husband from caste—how far a good defence
—Right of wife to sue for restitution of conjugal
rights under Hindu law—Defences open to the
husband—Renunciation of religion by wife no
defence in suit by husband—No formal demand
and refusal necessary before suing for restitution—
Limitation Act (XV of 1877)—Sir Lawrence
Jenkins's view of the question—Limitation Act
(I1X of 1908)—Mode of enforcement of decree for
restitution of. conjugal rights—Civil Procedure
Code, Act V of 1go8—Right of wife, to enter.
into contract previously dealt with — English
law on the point compared—For purposes of
contract wife and husband not one person—Re-
marriage of woman while her first husband is alive
not permitted—Wife incompetent witness for or
against husband under Hindu law—Except in cer-
tain circumstances—Not so under Evidence Act—
Sec 122 Indian'Evidence Act (1 of 1872)—Hus-
band could not make a gift to wife under the com-
mon law.of - England—Not so under Hindu law—
Apastamba—Jaimini on unity of husband and wife
—Effect of marriage on the capacity of husband and
wife to sue each other — Katyayana—Jagannatha
—English law compared— Effect of marriage on
the status of husband—Martiage no bar.to adop-
tion—Husband’s right to marry during the life
time of the wife — Diversity' of opinions as to the
amount of compensation to a superseded wife—



xiii

Wife’s subordination to husband medified by the
principle of partnership—Wife's right to give her
son in adoption—Vasistha—Baudhayana—Wife’s
right to take in adoption—Mithila School—
Dattaka  Mimanaa—Bengal = School—Benares
School—Action for imputation of unchastity to
wife—Divorce unknown to Hindu law—Distinc-
tion between divorce and desertion—Reason why
divorce is not allowed in Hindu law—Profesgor
Lee's view—Divorce allowed amot.gst lower castes
.~—Conflict. of authorities on the question whether
Divorce Act applies to marriage celebrated before
conversion—Effect of marriage on legitimacy—
Legitimacy of the offspring of intermarriage —.
-Legitimacy of offspring of marriage between differ-
ent subdivision of the same caste—Marriage brok-.
age contracts under Hindu law—Roman law on
the point compared —Secret contracts by. parents
or geardians for -giving girls in marriage: for
consideration—English law on the pdint—Manu
on such contracts—Jaimini—Judicial decisions
on the the point—Conflict of authorities—Sir
Richard . Harington’s view of the question.

CHAPTER 1V,
STATUS OF WIDOWS.

Institution of Sati—Sir Henry Maine’s opinion
—Raghunandan attributes to the custom a Vedic
origin—So does Cnlebrooke—Prof. Wilson differs
from both—Exceptions to the rule of Sati—Niyoga-
Levirate in Hindu Law- Texts of . Sages on the
duties of widows—Thev are. mere moral precepts



xiv

—Power of widow to adopt—Divergence of opi-
nion in different schools—Mithila—Bengal School
—Marhatta School—Benares  School-—Dravida
School—These different views based on different
theories—Basic Theory of the Mithila School —
of Bengal School - of Benares School—of the
Murhatta School—Roman Law compared —Sir
l.awrence Jenkins's view --Reasons for the Bombay
view-- Vyavahara Mayukha—Madras or Dravida
School — Ramanaad Case—Berhampore Case—-
Motives of the widow for adoption—Its effect on
the validity thereof—Guntur Case - Evidence as
to motive of widow in making adoption is not
relevant—Assent of Sapindas necessary, in what
cases—Assent of nearest presumptive heirs of
husband necessary—Power to adopt may be
given either verbally or in writing or by will—
Authority must be strictly followed —Limits of
the widow’s .power to adopt—Bhoobunmoyee vs.
Ramkishore, 10 M. . A. 279—Puddo Kumari vs.
Court of Wards, 8 Cal 30z (P. C.)—Thayamimal .
Venkatrama-—Taracharan #s. Suresh Chandra—
Original authorities on Hindu law silent on the
point—Minority of widow no bar to hLer power
to adopt—Not so in Bombhay—Reason for the
difference between Bombay and Bengal —Unchasti-
ty of the widow a bar to her exercising the right
to adopt—Pollution of widow of twice born
classes renders adoption invalid —-Effect of adop-
tion by a widow on lher status- and proprietary
position—Effect of adoption by a widow on
status of co-widows—Its effect where the estate
vests in the adopting widow by inheritance—Con-
flict of authorities in Bombay on the point— Ante-



Xv

adoption agreement how far binding on adopted
son—No text of Hindu law on the point—Judicial
decisions thereon—Conflict of authorities in
Madras on the question—Ante-adoption agree-
ment u'pheld by authority of the caste—Aliena-
tions by widow before adoption of the life-interest
binding on adopted son—Effect of adoption on
Stridiian —Original authorities on widow’s power
to give in adoption — Capacity to give in adaption,
how far a survival of patria potestas—Vyavahara
Mayukba denies ownership over wife and children
—Right of Hindu widow to maintenance— Smriti
Chandrika -- Mitakshara—Viramitrodaya—QObliga-
tion to maintaiir widow not absolute—Benares
School—Moral obligation in the ancestor to main-
tain ripens into legal obligation in the heir— Bengal
School—Judiciai decisions on the peint—In Bengal
-—In Bombay—1Devisee not bound to maintain if
relieved by the testator—In Madras—Comment
on the decisions—Residence in her husband’s house
not necessary to sustain a claim for maintenance
—Wife's right in this respect contrasted—No
separate maintenance where property is small—
Obligation to maintain extends to King—Prin-
ciples on which amount of maintenance is fixed—
Suit for arrears of maintenance— Maintenance how
for a charge on family property — Judicial decisions
—Sec. 39 of the Transfer of Property Act (IV-of
1882)—Widow cantjot be deprived of maintenance
by will in Bengal—A husband cannot make a gift
of all hie moperty without providing for mainte-
nance for his widow after his death—Madras deci-
sions on the point—Bombay decisions thereon—
Effect of unchastity on the widow’s right to main-



101

xvi

temance—She forfeits her right to maintenance—
Widow-Marriage—-Vedic Text—Manu—Parasara
—Pandit Issur Chandra Vidyasagar's view on the
question—Madhaviya—Widow-Marriage Act (XV
of 1856)—Effect of marriage on widow’s rights of
inheritance and maintenance—Sec. 2, Act XV of
1856—Interpretation put on it by different High
Courts—Decision on the point uniform—Scope of
Sec. 2 of Act XV of 1856—Act IIl of 1872—
Conflict of decisions in the different High Courts
on the point, viz., whether Sec. 2 applies to cases
where remarriage was allowed by caste and custom
prevailing. before Act XV of 1856 was enacted —
Madras and Calcutta High Courts in favour of a
wider interpretation —The Allahabad and earlier
Bombay decisions restrict the scope of the section
Later Bombay decision agrees with the Calcutta
view—Effect of marriage of widow on the capacity
to give irn adoption—Effect of re-marriage on
alienations by widow—Status of widow has passed
through varying stages of development.

CHAPTER V.

PROPRIETARY POSITION OF WOMEN.

(Inheritance),

Early legal conception: relative to the .inheri-
tance of women in Hindu Law—Vedic Texts
concerning inheritance—Theory. of the general
exclusion of women from inhsritance based on
same—Interpretation of Vedic Text ty lead-
ing commentators— Jimutavahana — Mitra Misra,
author of Viramitrodaya—Views of Jaimini and

v s W ST S s et Yl ek T



xvii

Mitra Misra compared—The five-fold importance
of the discussion of the Vedic Text in the Vira-
mitrodaya—Smriti Chandrika—Mitakshara does
not notice the Vedic Text, nor does Vyavahara
Mayukha—Vivada Chitamoni silent on it—Apa-
rarka takes the Vedic Text as explanatory text and
not as a rule ( Vidki) and refers it to the case where
there are sons—Weight of authority is against the
theory of general exclusion of women from inheri-
tance—New light thrown on the question by the
aphorisms of Jaimini—Difficulty of formulating a
definite theory—A plausible theory suggested—
Baudhayana-—Text of Baudhyana is in great con-
fusion—Certain possible objections to our theory
answered—An objection based on Yaska's com-
ment on the Vedic text about exclusion of women
—Yaska’s remarks criticised—A passage from the
Rig-Veda cited in support of our ‘theory-—-An
objection based on Prof. Krishnakamal Bhatta-
charyya’s reading of another Vedic text—Prof.
Bhattacharyya's remarks commented on-—A third
objection based on the analogy drawn from other
patriarchal societies—Argument derived from
analogy of no use in this case—Dr. Mayr's view
criticised Superior position of women in Jaimini’s
time—Degradation of their status during the period
Baudhayana flourished—Relative age of Jaimini
and Baudhayana—Apastamba—Position of women
during the age of the metrical Smritis—Manu—
Yajnavalka—-Vrihaspati--Narada—-Vasistha—Com-
mentaries on the theory of position of women in
the field of inheritance—Widow—Mitakshara on
the widow’s right to inherit—Chdste widow entitled
to succeed—Three objections to this view con-

C



xviti

sidered—Theory of female ownership as propound-
ed by Vijnaneswara—Second objection—Third
objection—The theory of the Mitakshara that
succession is confined to the widow of a separated
brother commented on—No texts of sages cited by
him in support of his theory—This theory is
assented to by all except Jimutavahana—Vira-
mitrodaya supports it— Mayukha also agrees with
it—Smriti Chandrika supports it by two texts of
Vrihaspati and Katyayana—Madhava interprets
the texts of Vrihaspati differently from the Smriti
Chandrika—Vachaspati Misra takes the same view"
as the Mitakshara—-Dissentient opinion of the
founder of the Bengal School - Jimutavahana de-
nics the fundamental principle of the Mitakshara
that several undivided brothers are like joint
tenants—His opinion marks the era when the
patriarchal system lost its hold —Summary—An
agreement for partition operates as a division of
the family property—Chastity is a condition pre-
cedent to the right of succession of the widow—
Mitakshara—Dayabhaga—Subsequent unchastity
is not a cause of disinhersion—Criticism of Mr.
Justice Mitter's view on the point—Dr. Mayr's

‘view—Legal effect of re-marriage by the widow

on her deceased husband’s estate—Succession by
several widows—Mitakshara—Dayabhaga--Madras
decision —Tanjore Case—Vyavahara Mayukha
on the same—The daughter comes next after the
widow—Mitakshara—Unprovided daughter pre-
ferred to the wealthy one—No preference to a
daughter likely to have issue over barren or child-
less daughter— Divergens hetwacs the vo Schools
—Bengal and Benares on the point—Incontinence




Xix

of the daughter is no bar to her succession undér
Mitakshara— Mayukha on succession of daughters
agrees with Mitakshara —Bombay decisions affirm
the same—Principle of .succession as between
married daughters —Vivada Chintamoni—Vachas-
pati Misra - The Mithila School on the daughter’s
incontinence— Daughter’s succession in the Dra-
vida or Southern School—Smriti Chandrika on
precedence in succession among daughters nicrse
—View of Smriti Chandrika regarding succession
of barren daughters—Madras High Court does not
accept it—Is chastity a preliminary condition
to a daughter’s succession—Principles of succes-
sion of daughters in the Bengal School— Order
of succession among daughters according to
Dayabhaga—Dayabhaga regards chastity as a
necessary condition to the right of the daughter
to sticceed—-Judicial decisions confirrn  the view—-
Mother's vight to succeed—Divergence of opinion
amongst commentators as to right of mother to
succeed in preference to father— Mitakshara prefers
mother to father-—Smriti Chandrika agrees with
Mayukha—Vivada Chintamoni always places
- mother before father—I1n the Bengal School father
preferred to mother—Effect of unchastity on
mother’s right to inberit—In Bengal—In Bombay
and Madras—In Allahabad—Mother does not
include a step-mother-—Step-mother not an heir in
Bengal—Step-mother not exciuded from succes-
sion in Bombay—Sister is not an heir in Bengal—
Sankha and Likhita may be cited in support of her
right to succeed—A text of Vrihaspati in support
of sister’s right—Sister not an heir in the Benares
School—In Bombay on the other hand -sister is
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an heir—Vyavahara Mayukha—Mayukha places
the sister in the line of heirs as being a sapinda by
birth—Bombay decisions on the sister’s right to
inherit—Vinayak ». Laksmi Bai—Examination of
earlier decisions by Sir Lawrence Jenkins, C. J.—
Sister comes in after grandmother in some parts
of Bombay—Ballambhatta’s theory examined and
rejected by Bombay High Court—Sister preferred
to half-brother where Mayukha paramount, not so
in other parts of Bombay—Sister's right in
Madras—Sister’s right to inherit not originally
recognised in Madras—Sister subsequently ad-
mitted as heir—Mr. Mayue's criticism of Kutti
Ammal's case—Madras High Court rejects Mr.
Mayne’s view—Half sister as an heir in Bombay
—Principle of general exclusion of women from
inheritance not accepted in Western India—
Brother’s widow and uncle’s widow are not heirs
under the Benares and Bengal schools—Contrary
rule in Bombay—Rights of widows of gotraja
Sapindas to succeed by inheritance very slender
under the Mitakshara and Mayukha—Mr. Justice
West admits them as heirs on the ground of
positive acceptance and usage—Female gotraja
Sapindas in the nearer line succeed in preference
to male gotraja Sapindas in the remoter line—In
Madras widows of Gotraja Sapindas are not in
the line of heirs—Females admitted as. heirs in
Bombay and Madras but npot in Bengal and
Bunares—Rights of women over property inherited
by them—Nature and extent of—Smritis do not
restrict the rights of women in ., inherited property
—Nature and extent of an estate inherited by a
widow — Katyayana — Narada — Mahabharata —
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Comment on the Smriti texts—The commentaries
on the widow's power of disposition of her hus-
band’s estate —The Mitakshara—The Mitakshara
on the nature of woman’s property—Yajnavalka on
the devolution of Stridhan—The Viramitrodaya
on the widow’s right of disposition of her husband's
estate --Nilkantha—Dayabhaga on the widow's
power of disposition of property inherited from
the husband—Property inherited by a widow is
not woman’s property according to the Dayabhaga
—Extension of the Dayabhaga doctrine to pro-
vinces governed by the Mitakshara—Widow taking
as heir takes a qualified estate—Thacoor Dayee
v. Rai Baluck Ram--Bhagawandeen w». Myna
Baee—Restrictions on widow’s dominion over
inheritance from her husband apply to landed and
other properties —Exception to the general rule in
Bombay—Mr, Justice West’s view regarding the
restrictions on widow’s inheritance — Early Bombay
decisions with regard to moveables inherited from
husband—The view of the Full Bench—Widow's
power over moveables in the Mithila School—
Commentaries support the view that it is absolute
—Not so in Bengal, Benares and Madras Schools
—Character of estate inherifed by mother and
grandmother — Same as that of widow—In Bombay
females inheriting take the full estate except the
widow—Nature and extent of daughter's inheri-
- tance—Decision of Privy Council in Chotay Lal
v. Channo Lal settles the law in Bengal both
under the Mitakshara and Dayabhaga and also in
Mithila—Privy Council holds the same view as
regards the Madras School—Early decisions in
Bombay with regard to the daughter’s estate—
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In Bombay daughters take absolutely—Nature of
estate taken by sister—Vinayek v. Laksmibai—
Widow entitled to usufructuary enjoyment of
property—Limits in Shastras to the personal ex-
penditure of the widow are moral injunctions and
have no legal force—Mr. Justice Dwarkanath
Mitter’s view discussed—Widow’s power as regards
accumuiations—Distinction between want of in-
dependance and want of ownership recognised in
Mitakshara and Dayabhaga—Judicial decisions—
Soorjeernoni Dassee ws. Dinobundhoo Mullick
9 M.L.A. 123.—~ Chundrabulee »s. Brody, 9 W.R. 584
—Grose vs. Omritomoyee, 12 W. R. A. O. J. p. 13.
—Gonda Koer ws. Koer Oodey Sing, 14 B. L. R.
159—]Judicial decisions on the widow’s right over
accumulations—Bholanath vs. Bhagabati—Puddo-
monee vs. Dwarkanath—Isri Dutt Koer vs. Hans-
butti—Sheolochun »s. Saheb Sing—Saodamini ws.
Administrator-General of Bengal--Madrads decisions
on the widow’s right over accumulations—Com-
ment on the Madras decision—-Comment of the
Madras High Court on Isri Dutt’s case—Rivett
Carnac ws. Jivibai—Isri Dutt’s case leaves open
the question as to what constitutes accumulations
—Powers of Hindu widows to alienate—]imuta-
vahana — Vyavahara Mayukha—Mitra Misra—
Smriti Chandrika—Vivada Chintamoni—Collector
of Masulipatam vs. Cavaly Vencata, leading case
on the subject—Widow’s'power of alienation can
be exercised in case of‘necessity and for spiritual
purposes—Expenses for pilgrimage by the widow
justify alienation of a portion—Whether gift of
the entire property of the husband for religious
and- charitable purposes is valid —Alienation by
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widow of husband’s estate for pious. purposes—
Alienations by widow for paying barred debts of
the husband are legal—Position of widow and
seanager of a joint famaly contrasted — Qualifica-
tions of the above rule—Mr. Justice West’s view
—35. 53 of the Transter of Property Act—What are
religious purposes--Pistinction in regard to power
i alienation between religious  purposes  and
worldly purposes—Viramitrodaya on the point—
What is lezal necessity has to be gathered trom
instances—-Is iitigation a iegal necessity—Costs of
litivation for the preservation of the estate justify
alienation—Costs of litigation for the purpose of
obtaining possitle .benefits justify alienation if
such litigation ends in actual benefit—-Principles
governing the action of the manager of an infant
in dealing with the estate of the latter, laid down
in the case of Hanooman Pershad ws. Musst
Babooee and held applicable to the case of widows
and other female owners—Permanent leases
granted by the widow for the benefit of the estate
are valid—Not so however in Bombay—Respon-
sibility of a dona-fide creditor as laid down in
Hanooman Pershad's case—Burden of proving
necessity is on the creditor or purchaser—Test of
the validity of the sale by the widow—=Unsecured
debts how far binding on reversioners - Conflict of
Judicial decisions—Ifull Bench decisions of the
Bombay High Court—In the absence of legal
necessity a widow can alienate property with the
consent of her husbands’ kindred—Consent of
the' reversioners for the time being—how far suffi-
cient—Behari Lall zs. Madho Lall (P. C)—
Question recently examined in Bombay—Question
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set at rest by the Judicial Committee in Bajrangi s,
Manokarnika—Alienation by widow with the con-
sent of the next reversioner is valid—Alienation
by a widow of a portion of husband’s property with

"the consent of next reversioners is valid—Madras

High Court thinks otherwise—\Vhere next rever-
sioner is a female, her consent will not bind the
male reversioner—Alivnatian by jidow without
consent of reversioner and without justifying
necessity is not void but voidable—Daughters take
the same estate as widows—Not so in Bombay—
Private sales and sales in execution of decrees
governed by the same principles—Estate would
pass, where the decree is obtained against the
heiress as representing the estate—Ishan Chander
Mitter vs. Buksh Ali—Law on the subject sum-
marised by Mr. Justice Mookerjee in Roy Radha
Kissen ws. Nauratan—Where the suit is for a
personal claim against widow, only her limited
interest passes—Where the suit is upon a cause of
action affecting the inheritance, the whole estate
passes—Katama Natchiar vs. Raja of Shivagunga,
9 M. L. A. 543—\Widow’s possession as heiress not
adverse to reversionary heir but where she holds
independently of her husband it is otherwise—
Extinction of widow’s right does not extinguish that
of reversioner—Art. 141. of Limitation Act (Act IX
of 1g08)—Wastes by widow how restrained—By
suits in the nature of &:/s quia timet of Courts of
Chancery—Or by appointment of a recejver—
Reversionary heir has a like remedy against trans-
feree of widow or other limited heir—JI and Acqui-
sition Act (Act I.of 1{394)—-The same principles
which apply to inheritance from maleg govern
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inheritance from females—Rules as to descent of
of property inherited from a female,

CHAPTER VI.

PROPRIETARY RIGHTS OF WOMEN —
STRIDHAN.

Woraen had full proprietary capacity in Vedic
period—They lost this position anterior to Manu’s -
time—Smritis show a development of the capacity
of women— Baudhayana—Manu—Vishnu—Inter-
pretation of Vishnu's text by Nanda Pandita—
Narada — Katyayana — Devala — Yajnavalka —
Mitakshara’s gloss on the same—Comment on the
definition of Stridhana by the sages—Mitakshara—
Vijnaneswara gives a wide signification to Yajna-
valka's text—His comment on the said text—
Vijnaneswara supported in his view by commen-
tators—Vachaspati Misra follows Vijnaneswara —
Vyavahara Mayukha on the text of Yajnavalka—
Nilkantha recognises property inherited by woman
as Stridhan-- but draws a distinction between such
Stridhan and technical Stridhana--Smriti Chandrika
gives a restricted meaning to the text of Yajna-
valka—Vivada Chintamoni—Definition of Stri-
dhana given by Jiumtavahana—Defect of Jiumta-
vahana’s definition—Srikrishna’s definition—Com-
ment of Jimutavahana on Katyayana’s text—
Judicial decisions adopt the law laid Jown by
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is contrary to the doctrine of -Vijnaneswara—
Judicial decisions—Property inherited by woman
n
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both from males and females gov‘emed _by the
same principle—-—Sheosankar »s. Debi Sahai, LL.R.
25 All, 468——-Sheopratab vs. Allahabad Bank,
LL R 25 Al 476 - The law on the point in
Madras—In Western India property inherited
by a woman, whether from male or female is
Stridhana—Property inherited by widows is excep-
tion to the rule—]Judicial decisions—Divergence
amongst sages and commentators regarding nature
of Sulka—Vyasa — Mitakshara—Ballambhatta—
Viramitrodaya—Dayabhaga—Katyayana—-Vyava-
hara Mayukha—Madanaratna—Vivada Chinta-
moni—Smriti Chandrika—Is the share obtained
by woman on partition her Stridhan—Vijnaneswara
applies the special rules of descent to property
obtained by woman on partition—Is share
alloted to woman on partition in lieu of
maintenance—Early decisions of the Calcutta
.High Court held that it is so—But the view
is opposed to the Mitakshara—The share of
mother on partition is not her stridhan—Under
the Mitakshara—And also under the Bengal
f;::zl‘;-;hHeem?gini- vs. Kedarnath, the leading
is regardedsuasje;ttl'r;;lle B‘?“gal School —But It
acquired by ?:ldvers:a.I o o BOmbay—-—P-ropert-y
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Viramitrodaya on the same—Three classes of
Stridhana—Firstly that over which a woman has
absolute dominion—Saudayika—ILands purchased
with Saudayika Stridhana are Stridhana—Extent
of woman’s right over Stridhana—Devala des-
cribes other kinds of Stridhana over which
women have absolute control—Secor.d head of
Stridhana considered —Viramitrodaya—Gift of
moveables by husband subject to his control= Gifts
by husband to wife of immoveables—Bequests in
favour of wife by husband—The effect of the use
of the word “Malik” in wills or bequests in favour
of women—Husband can take Stridhana in dis-
tress—Right personal to husband - Katyayana—
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Sumner Maine considered—Maine’s comment
on the definition of Stridhana in the Mitakshara—
Mitakshara is the strongest advocate of proprie-
tary rights of women—Development of the law
regarding the separate property of women in
England compared with the modern Hindu
Law concerning Stridhana—Property rights of
married women in England governed by Com-
mon Law and Equity till 1870—Cessation of the
development of women’s proprietary rights—
Suggested reason for the same....... . 601—650.
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