Contents

FOPEWGEA . « « wovcervinson s ¢ » mcommommns o o 0 mosswonseinrs § s & SorddERE § 4 4 BEHREH § § § SOSWE 15 8 xi
TRELOATEIOR o recovnmn:s « = o mmosmmncn o = 5 = mommmeiich & 3§ & 3 GREHINR & & § & MRAEHHE § ¥ 5 SESWEE 8 8 § xv
List OF ABBIEVIATIONS . . . ccoemen e v ommsiniss § 5 55 @wans s o 8 5owmsios o § 5 suenes a3 xxi
PEESCHPALION. woxcxmrw o o 2 acrinosncs 45 8 6 waidif a8 & 8 o MRREES §h SRBENTS S 5§ NHULREF 3 8 xxiii
CHAPTER ONE FRENCH DEMOCRACY AND JUSTICE +.veeevscsnnas 1
Historioal evOlUEIOn. ; sevsss s « 5 smmman s 1 s 5 swwwws & § s vusmors ¢ § ¢ sesvgs v s oo 2
A history of wars and massacres .......oveiiiiiiiiiiiiiiiiiii 2
Towards democracy and the rule of law ...t 5
International conventions and Frenchlaws ...t 6
International human rights and humanirarian conventions .......... 6
French criminal laws ... ..oioiiniii e 8
BTITIIEREIE « 5 srommus 5 & 5 SEEICETE § § § PEDTEETE 3 5 « FArvss » 4 wo ¥ R W 10
French justice ...ccuieiiiernnnerinaninraneiiiiiiiiiiiiiiieniieiinen. 10
Judicial principles and structure under the 1958 Constitution ....... 11
Milizary eibunals ; ; ; sowuns o » s ssmumsn < s 5 2 mwrni e o 0 9 assemseonie o 2 3 ¢ aipipstis 12
Justice and politics under the Fifth Republic ...........co.ooooiiiie 13
National defence secrecy: an obstruction to justice .................. 14
Imperfect democracy and justice ........ooiiiiiiiiiiiiiiiiiiiiiiiieaa, 15
Judgments of the European Court of Human Righes ..ot 16
The United Nations Committee against Torture (CAT) ............ 19
The European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (CPI) ......ovvviiinnneneann. 19
The quasi-impunity of police officers ..........coooiiiiiiiiiiiii, 20
The impunity of French Presidents .........ooiiiiiiiiiiiiiiiiiinnn, 21
The Irish ‘Terrorists of Vincennes’ ........coviiiiiirenriirneennann. 22
The wiretapping scandal ..... ..o 22
The Rainbow Warrior Affair ...ccovviieririiiiiiiiiiiiiiiiniannns 23
Universal jurisdiction or realpolitik ..o 26
Franceand Algeria .......coovuieiiiiiiiiiiiiiiiiisianiiieicninnaes 26
Massacres at the Beach (Brazzaville, Congo) ......coooviiiiiiiinn.t 27
U OTENTSUGED ocoomin o « » o wisebimisis & 5 § 5 SERTRTES & § 5 SEWSHIEE § 5 § SURHTEE § § § FWGEEEK 11 8 29
PART I FRENCH COLONIZATION AND JUSTICE (1830-1962) .......... ss 33
CHAPTER TWO FRENCH COLONIALISM +cevvveeennnns swaswuemesr D
Conguests and JoSses ceme s o5 smmmens 111 2ummams v r s s wamame s o s sasomns s 9 s 38

Barly VEnIUICS saemvn ¢ o3 smmwmmare s 5 v ywmmmmes 1 5 s s wwmmoss § 1 3 sscesemin ¢ 4 § % 38



T

vi Contents

Conquest and loss of Indochina
The artitude of French political leaders
Abuses and crimes denounced

Colonial expansion .......coeiiiiiiiiiiiiiiiiiii i
Loss Of the COlonIes - .vvviieriirneeeieeenseeeeeesennnesansssnnnns

Colonial policies «.vvvuerirrmneiereeiiiien i iiiiiiiiieieienans

) R T TTT LIRS
French colonial policy ...ccovvreiiireiiiiiiiiiiiiiiiiiiosaieninens
Legal status of the ‘natives’ ........oovvviiiiiiiiiiiiiiiniii
The colonizers’ MOTIVATIONS «vuvvirenerieeiereeenneranasnasassnns
Political PATIES wowmmpueammnmmmmmmmnins o s v x o 2.0 8 wmmsssmmmmonen & & & #.sb Risiis
Christian Churches . ..ovvneniviiiiii it it iiieieceeieanens
Public OPINION . .veeovenvonmnnasasissiiisssimsmuamannsessssamsns
The lonely voices of anti-colonialism ..............oooiiiiiiiiilL

Thewinds of Bistony cecsseesanasearssioss o s revmmmmuesans 1 § 4 s SEmame

(3Tl 1 3 Lo T ——

CHAPTER THREE THE FRENCH VIETNAM WAR (1946-1954)

........................................
---------------------------------

..........................................

Andrée Viollis' book ........coiiiiiiiiiiiiiii e
The French League of Human Rights

French periodicals
Three trials

..............................
................................................
-----------------------------------------------------------

....................................................

JEMRCBEEE v vuerpwesnmnEm RO £ § 8 S 6 § 8 AR § F 1§
Georges Boudarel
Conclusion

.................................................

...........................................................

CHAPTER Four MADAGASCAR: REVOLT AND REPRESSION
(1947-1948)

-------------------------------

Brief historical notes
The rebellion
The repression

--------------------------------------------------
.........................................................

Factors which led ro the rebellion
The trials

......................................
.............................................................

...........................................................

CHAPTER F1VE FRENCH ALGERIA: THE “DIRTY WAR”
(1954-1962)

---------------------------------

..................................................

---------------------------------------------

39
40
42
42
43
43

46
47
52
53
55
56

60
64
66
67
68
69
70
71
72
73
74

79

79
82
83
84
85
89

93

94
96



Contents vii

Joseiemin AleerTa s oo s s sonmores s s 5 o vmmums « & 5 § S5RIWIETE ¥ ¥ § FRTHEHS 98
Breaches:of due Process o swmsm « s x s o sommssos i 5 5 5 swsoes § 5 » § smasis § & 929
Hiding war crimesand COFtUTE samwnu« s s sunmmamensp s sumonas o s s samwnmns s 100
Official instructions and reports .......ccovuiriirieneennnnnenennn. 100
Reports of the International Committee of the Red Cross ........... 103
PLEEEEES APEMTSE RGNS o o « « wmmmmosrinie « ¢ » sanmmmns u b 3 dmomsme & 5 v oms— 106
Political parties ......ovviiiiiiiiiiiii e 106
The French League of Human Righets ...t 108

A few journalists and intellectuals .......c.coviiiiiiiiiiiiiniiiae, 109
Christian Protesrs wos v s somomtn s s ssmmenn s § £ § s ANR00E 8§ § 5 SUEEHRL 111
Supportersiof the BN wway s oo snmems o v 5 3 smaommns & ¢ 5 5 wemeies s 1 s s semamans 114
Manifestedes 121 ....iiieiiieii i ien i eeaariaraeaaans 114

The Jeanson trial ......oiiiiiiiiiiiiiiiii ittt 115

The Algerian warirevisited . ... comumes s s s swmmumwns s s 5 swowmns s 5 s 5 ompsimngs 5 117
The trial of General Aussaresse .........c..cviieimeeniennrenneennnns 118
The trials of General Schmitt .......ooviuiiiiiiiiiii i, 120
Recent political response ......couviiiiiiiiiiiiiiiiiiie 121
Death squadrons: the French school ...t 124
Lo el T3 To o Y 125
PART II VicHY FRANCE: THE LATE RECKONING (1940-2005) ...... eee 131
CHAPTER SIX VICHY’S REGIME, LEGISLATION AND JUSTICE ..... .. 135
Leading to Vichy: the political process ..........cooooiviiiiiiiiiiin, 137
The Vichy regime ...ooooniniiii i i 139
Corstittrional EES sewas s 5 « 550t ¢ 5 § 55 0REREHS § 5§ 5 5 LRARHHLE b 2 2 » o 139

The riarure of thie Fegime oo . o sonsmoues 5 55 s swmmena 1 5 5 soummnad s 5 5 a5 142
HoritiaJewish Laws ; s ssosenss 5 5 5 o smenoons 8 & 5 5 Bwasmen ¢ ¢ 5 § 5 GUUETEE § § 5§ 568 143
French people’s attitudes on Vichys’ antisemitism ................... 149
The Churches . ..oovniri i i eeeenen 150
WIS INEHEE yommons « u « w srcsocvmossons v 1 ¢ 3 Fpuneryes § 3 § 5 FURRIAS § § 3 SHGENIGE 5 § § § 45 155
The trial of Pierre Mendés France ....o.ooiiniiiiiiieiiiiiiinnnnn... 156
The Riom trial . ..oniniiiti it ittt e e iieaeannnns 160
Special SECtions ... .viuii it i 163
@00 e T3 o U 163
CHAPTER SEVEN POST-LIBERATION MYTH, PURGE AND TRIALS .... 167
The Gaullist myth ... i 169
Post-Liberation lawsand courts .........ooviiuiiiiiiiiiiiiiiininann.. 170
The purges (£ ’épuratian) ............................................... 173

Extra-legal purge ....ooovvniiiii i 173



viii Contents

TUEICIEEY PITEE wrexessrarsssswsmmmmmmurnace o o s o amsmmmans o 5 » sk 176
Purge of the French civil service ..., 177
Other PUrges ...uuieriiieiiiieiieiiieetterenreaaascsssnacasens 179
Selected trials vvvvrrin it iiiieieieiereereteneereanaaeraaraearaaaas 180
The reial of Pierre Puchen : « ossmsmsmmnsmss s o § § § § 68 @i § § § 5 S 180
The trial of Marshall Pétain ...cvovvvirvinnniininiiiieacreaannnss 184
Therrial of Pierte Laval .ouvosmsmmmnssassas s 550 smsusanes & s 5 wpmsmns 192
Conclusion sseusensmsaimmsomsysEmes s RsmSes 4§ § § 5 §UrDVESIEEE § § § SR 196
CHAPTER EIGHT FROM BARBIETO PAPON .+ 4sun oo s siws pan s wwe 199
Amnesties and amMNesia .. ouiiiiiei i i e e e 200
The amnesties ..ovneneeiiieiieeenrerenrieenenrenensenncsnssnnenns 200
Alongamnesia ......ooveiiiiii i i 201

The return of Vichy's memories ......ooovviiiiiiiiiiiiiiinena.. 202
Thetrials covmunnns 555555588558 55 55555 0805Mssnnimmenemas s s e s oammamess s 204
Theteial of Klans Barbit 55 su s sess nmnimmmmmessinn o s o o smemmns £ 5 204

The trial of Paul Touvier .....oiuviiiniiiiiiiieeeiiitenenenanens 208

The aborted trial of René Bousquet ..........cccoviiiiiiiinnennnn... 213

The trial of Maurice Papon ........vvvvviiiiniiiiiiiiiiniiaaenenns 221
ConCUSION L vttt e 227

PART III INTERNATIONAL CRIMINAL TRIBUNALS AND COMMISSIONS
(1945-2005)

................................................... 233
CHAPTER NINE THE NUREMBERG AND TOKYO TRIBUNALS +...... 237
The Nurembergtrial ...........coooiiiiii i 237
TN s » 0 355 58885889886 E4EHRE H 05 5 5 0 mmomomcacscwmoacmen a5 o 0 o-armcar 238
Negotiating the London Agreement ........ PP — 240
The Nuremberg Charter ..........ccovvuiiuiiiiiiiiiiiienennn.. 244
The proceedings .........coviiiiiiiiiiii e 248
The French prosecutors’ presentations .........oooveveveeenennnnn.. 249
The judges’ deliberations ..............cooiiiiiiii i 251
TheJUdBIEnts . covsumssiimnmmmammraemmn s s s s s o s smsmmmss 253
Donnedicu de Vabres' later views ...............cccvvuveiinnnennn.. 255
Tl Tologe AL . . .. ;. » & wocomismm RS eoscrcmecammmmc  § 5 s <Y 257
The establishment of the Tokyo Tribunal .............c.cvvvnenn.. 257
The indictment and the proceedings ................cccevivveneen... 259
Thejudgment ... 260
France and the Tokyo Tribunal ................coc0viiiiiene. ., 263
The French prosecution ..............ociviii i, 265
The Frenchindictmenc ...................... ... ...l 266




Contents ix

Judge Bernard’s views on the Tribunal’s jurisdiction ................. 267
Judge Bernard’s Dissenting Judgment ............ooiiiiiiiiin, 268
OISO 5.0 « 5 5 s msmmons & & 3 SERRENIGE § & § 5 SRABIRAS § § § FREUBTIS § § » Sreussisn v o 271
CHAPTER TEN THE GENOCIDEIN RWANDA .....cccvveenvananss 275
The genocide . ...ereuvereremmmmtersrmemommersssomenmasasessnainsisss 276
The International Criminal Tribunal for Rwanda ....................... 278
Creationof the Tribunal ....oovniriiiiii i it iiiiennas 279
Mandate aFid STEICOUTE . o.o.visaes o5 5 5 ammamms b & & 5 SaSEwE § 5§ 0 WEIUHRE ¥ #8556 280
The Tribunal’s achievements .....coviiiiiiiiiiiiiiiiiiiiieiaenns 281
Belgium’s Parliamentary Inquiry Commission ..........coovviiieeana. 284
France’s Parliamentary Information Mission ............cooiiiiiiin. 285
The UN Carlsson CoOmmission ........ooeiieeiiiiiieiiiernniareanneens 290
The QALY FCPOTE wmws ¢ s summmns 5§ 5§ Nanees & 6 8 FMEEEE & 5 3 4wmormen s oo s 292
Challenges to the official position of France ..........cooooiiiiiiiiet. 294
France-Rwanda relationships .....cociviiiiiiiiiniiicnianneiineen 295
Charges against the Frencharmy ...t 298
(@05 37e3 1013 Lo » JPE AR AR 299
CHAPTER ELEVEN CRIMES IN THE FORMER YUGOSLAVIA ....0cvae 303
The International Criminal Tribunal for the Former Yugoslavia .......... 304
Creavionof thie Tribonal ::s s eveems s o5 5 s s v 1 5 sosmess v s § 5 vaes 304
Marnidateand SETUCTURE wvis s s 5 s swmmmmas o 5 « 5 smmnmsss 3 5 8 s psimams « £ s spe 308
StaPONE s.cwmmnas s s sommsmns ¢ 55 S TR § § 3 PETRRALS $ # § PTIEBEEE ¢ 1 3 SHN 309

The Tribunal’s achievements .......covviiiiiirrreannnaiceernnnnns 309
France’s actitude towards the Tribunal ......... ... i, 310

The Srebrenica massacre . ..vvviveeiiiiii it eerrsanseeeeonnaennens 312
Events leading to Srebrenica ... 313

The United Nations report . .....oouiiiiiiiiiiiiiiiiiiiieiannennn 320
Report of the French Parliamentary Mission .............ocoiiiiii 322

The Dutch reports on Srebrenica ....covviiiiniiiiiiiiiviseiisenes 327
CHOAEITETON, «.ecmmonons. § 5 4 & Sibsiiiiine 5 5 5 5 § GFFEEGE 5 5 5 5NIIREE § 5§ 5§ 5 SOWHEN & § § 5 B 329
CHAPTER TWELVE THE INTERNATIONAL CRIMINAL COURT ....... 333
Thi origins of the ICC civvsssossvmvmnanssnssmnrmnnassssnpmmunssssvonns 334
Frarice's infetal ambiedlenee 2.« o s swmemmma s o 5 8 smmmonmn s ¢ v gy 5 y sopnee 335
The Statute of the Court (a summary) .....ovvviiieerenianeiiieaniiaa... 339
France’s cooperation with the Court........oiiiiiiiiiiiiiin, 343

The US POSItion ...ovvumuuiiaieiiieiiiaaiet i tiiiiaiat i, 347



X Contents

ConcluSION . . cesmwmmme s s smammritiond & § § 5 SEEEEIES§ 5 5USEEL 8§ WEWE ¢ 8 swwn sy 348
CHAPTER THIRTEEN CONCEUSTON, oo & 5 & w5 § 556§ 00 § %08 #7664 & w8 o/s # 351
Vichy's MEMOLES ..vvimeuieeerannniiiiiiinesiiiiotresccennescreacesss 353
Colonialism and neo-colonialisn ......ovvirvirieinrerneeneeeeennaananes 354
More independent judges cvsssssssssossmmmnuss s srwmmrvs s vrmes s smmoe s 357
The fragilicy of democracies ...oiviiiiiiiniiiiiiiin e 359
Thiegovermance:DE FIante woeq s s commmmmunes o 5 15 Rmmaie + § 5 s 1§ 5wms o s w2 361

Oithier COUNTET-POWELS &+ 6 5 5 6 swsiuns « s 1§ SO L § 5 05« 5 § E08 4 5 58 362
CONCLUSION, i s 5 s & 5508 s § 556 80 & 466 8 S8 S0k 5,005 60L& 5iW & 518 5 08 We 48 363
Select Bibliography ........coooiiiii 000
s 1= 000



