The Crisis of Impunity in Sri Lanka 3

TABLE OF CONTENTS

ACRONYMS AND ABBREVIATIONS ..ccccceenenannes cnesssnscansenns P
EXECUTIVE SUMMARY ....ccecctannnnancee pEm—— assananances S — SEmmm———" R |
INTERNATIONAL LEGAL FRAMEWORK .icccecrsnscscacscssnssscsncecsnnsscscscacs 22
1. International Law Applicable to Sri Lanka ..cccceveececrennnnsacecnssanenss 22

2- The JUdiCiary lIll--ll-llllllllII-l-I-lnlIll-lllIlII-llI-Illll.lllIl-I--I-----l.--luIIII.I-30

2,1 Judicial ingependence ;s sorssmmmimmsransssmns conussrs srasssrasvEses srger ey 30
2.2 Impartiality of the judiCiary.....ccccevviiiiiiiiiiiiiiiiiiiiiiiiiiiiicicean, 31
2.3 Institutional and financial autoNOMY..iciciiiiiiiieiiiiiennirsnieintnrainnns 31
i F - Vo o e 5oy 4= ) | AR ISR T —— 31

3. The Role of Lawyers and Prosecutors in the Protection and

Promotion of Human Rights..... R — IR RS— 5
4. International Law on States of Emergency ..... esssssssscsssssassann ceeea 34
4.1 Judicial OVErSIGRL . causumns snvsmenms summe syavensesmsnsmerensassesnss ssosonasesanossssis 36
4.2 The right to a remedy in a state of emergency........cceevvevieicanianns 37

5l Impunity.IllllIllllllll.llllll..llll.lll'llIlIIll'..lll..llllIlllll.lllllllllllllIlllllll.ll 37



CHAPTER 1: FORTY YEARS OF EMERGENCY - THE NEXUS BETWEEN
EMERGENCY LAWS AND STATE ACCOUNTABILITY ..cccontanenccaccccnsas ...39

1. Historical Context...... DN R TR | | |

1.1 Post independence period ...ccciiesisiacsesssssnrsssossnrsssansasssonssanrns 40
2. Emergency laws under the 1978 Constitution............. cosassanssannne 32
3. The Public Security Ordinance No. 25 of 1947 (PSO) ....c.c.u... ceeead3

4. The Prevention of Terrorism Act (Temporary Provisions)
Act NO. 48 of 1979 (PTA) cicverersesnraoscsansasassansnssasassanansennsensans

4.1 Admission of information obtained by torture or cruel, inhumane or
other degrading treatment or punishmMent......oceveereriineiernensneenes 52

5. Emergency Regulations ....ccciciieeeenseansnncscensesasesensscnsessannsesnsensnns 33

6. Prevention of Terrorism Regulations 2011....c.cccveimemenrennnnee —

7. The Case Law..........

llllllllllllll IIUIIIl-IIIIIIIIIII-lIl-.l60

7.1 Will Courts intervene In the legality of orders issued under the PTA
B EHE: BR cvvveouvmmmenyssissss comisntsss s ilsis shammansmssssnmaseasnannssmnanmnd 60

8. Conclusion: The Emergency Regime and Impunity...ciccieiencsnnene. 64




The Crisis of Impunity in Sri Lanka 5

CHAPTER 2: IMMUNITY UNDER THE CONSTITUTION AND
LEGISLATIVE FRAMEWORK ........... e S P AR cerreess 66

1. Presidential IMMmMUunNity .cccceccernencncccncnannancscncasssensenesssssensssnnsssannas 67
1.1. The basis for presidential immunity......ccoceeeiiiiiiiiiiiiiiiiiiennaen. 67
1.2. Restrictions on presidential immunity ......... SRR AR 68

2. Statutory IMmunities ....cccceecercmencecisnceecenrsecsenscsnnincennssecsnssensaness 75
2.1 The Indemnity ek ssermasssmmspnsmeivsisess S — 75
2.2. The Penal Code and the Criminal Procedure Code.........c.ccvevennees .77

2.3. Constitutional restrictions and implied immunities in the Armed
0 o= PP 79

2.4. Applicability of the Army Act ...cccciveiiiiiiiiiiiiiiiiiiicin e 80

2.5. Military tribunals are competent to try serious human rights
violations i Sri LAnKa s ssiieioims ss i s sos s as i 83

3. Conclusion.............. tesessasasasaasansasnsaanasunsansnsansnnsaanassnnsesansssonannananns 38
CHAPTER 3: THE TRANSFORMATION OF THE ATTORNEY-GENERAL.91
1. Historical Evolution of the Role of the Attorney-General............91

1.1. The politicization of the office.......ccccvverrnrvinraarinniae. SRR 91
2. Functions of the Attorney-General’s Department......cccareeennneeaa 101

2.1 The practice of nolle prosSequi........ccccvevieeiienaiiiieriaiiisiinaransnnns 102



3. Other statutory powers of the Attorney-General.....c.ccceeseesreee-- 108

3.1 Attorney-General practices - the release of magistrate inquiry
REPOMS ..ciiiiiniiinrisiississiincnsanenans T SRR 110

3.2 Attorney-General discretionary powers misused - transfers of

CASES cussssunsrssrnssssvanssasissamas T —— SRR~ 111
3.3 Sanction for offences against public officials .......ccccvveevaancianns veee.113
3.4 Prosecutorial decisions - notice to the original complainant........ 114
3.5 Attorney-General practices — double indictments.......... S—-T 115

4. The Role of the Attorney-General in prolonging detention under
the PTA and Emergency Regulations........c.ccceeeeerenecenencnse —

4.1 Arbitrary arrest and detention - The role of the Attorney-General ..118
5. Review or Revision of Prosecutorial DeciSionS .....ccceenecseasensnnnns 123
6. Criticism of the Attorney-General - UN Treaty Bodies......ceer-ee. 124
6.1 Committee against TOMUIE....c.vveviiiiiesiiisiesiierereeeeeeennneeeens suwmvs 124
6.2 The UN Human Rights C.:ommlttee .................................... sEaes 126
7. The Representational Policy of the Attorney-General.....ccseeeese. 129
7.1 Habeas corpus applications........ ceeens e etetteieeienneiennnesanansanraas 129

7.2 Fundamental rights applications .........eeveeevnneennrensennnnn. gy 131

8. Commissions of Inquiry and the Role of the Attorney-General ..132

8.1 A critique of the role of the Attorney-General in COIS .....cccueveuee. 132

9. Conclusion ..ccceresncnrannsnrinsansanses

........ seserssstannsateasinncnnansannssnnsescns 144




Thae Crisls of Impunity In Sri Lanka 7

CHAPTER 4: SRI LANKA’S CRISIS OF IMPUNITY ...cccoievernnecrnanncrnnass 145
1. Emblematic Cases of ImMpunity..ccccceannnmsinnnncisnsessacaneas EEERENESE .. 145
1.1 Five Students in Trincomalee Case (2006).....c.cccceeerinreiiriacnnrans. 145
1.2 The Action Contre la Faim Case (2006)........ccceerrversrreesimersreees 148
1.3 The Bindunuwewa case (2000)...cccciereierimriiierrinreneriarinianninees 151
1.4 The Mylanthanai Massacre Case (1992) .....cviivvevverirenririniaraecnnnns 153
1.5 Richard de Zoysa (1990) ....ccceiirieinsiniiarsniinriasanisarencsnsssssassnsons 154
2. Acquittals under the Convention against Torture Act............... 156
2.1 Nandini Herath (2001) ..ceiiiiiiiiiiiiiiiiiieniiiiiecieieceteiieeensanns 157
2.2 Lalith Rajapakse Case (2002)...cccvereerietieniruiiniarrneiiieriarierananen, 158
2.3 The Gerard Perera Case (2002) .c.ccviererrirrerinrenreemenrensaeriarianenas 159

3. Cases involving the use of information obtained by Torture ....163

3.1 The Singarasa case (1993) ...cccceiiiiiiiiiinniniitemsiiiieniiiniin 163
3.2 Edward Sivalingam’s case (2008)....ccecetvereteareririnceriiiannriiianannn, 164
3.3 Tissainayagam'’s case (2008).....cccritiiiarieiiinaintiirecniiriecaririnnne 165
4. Four successful prosecutions.......cccusetmniecsnnssssnsssanns SRR AR AR 166
4.1 Krishanthi Kumaraswamy’s Case (1991) ....c.cvvvviiecniniiecnrnicncnnnsn 167
4.2 The Embilipitiya Case (1989).iciiiiererriririiiiiiceiissssiorisssncsnrsaanes 168
4.3 High Court Kandy Case N0.1284/99 (1988).......ccccviiuiiiinniiiannns 169

4.4 High Court Galle Case No. 1947/2008 ........ccoeviiiieiiiininecaceiainnes 171



8 Authotity without Accountabliity

CHAPTER 5: REFORMING THE SYSTEM....ccccitaniensansnanes

...... ceennneenans 173
CHAPTER 6 : RECOMMENDATIONS........... csasasssassssasssesansanersense veesaa 178
1. Sri Lanka’s emergency laws must comply with

international 1aw ....ceceeesienssessescsssncssessssensacrencaees swimsssnnasussnsnuans XI5

Sri Lanka must take measures to end administrative

AeteNtiON cuiieeiereeretnenesrentaneesssnssssseanssnssasassnsasansasesesnsssannansssosnss 179

Sri Lanka must guarantee the right to effective remedy
and reparations for human rights violations and serious
violations of international humanitarian 1aw ....c..cccceseeneceseenenes- 180

Sri Lanka must remove all barriers to State accountability for
violations of human rights and humanitarian law ..ccceeeeeeee ceeeesa 183

Sri Lanka must limit or institute greater accountability
over the powers of the President......c.cccceerecrscnarscnssesasasssnsnsnvess 184

Sri Lanka must take steps to protect judicial independence.....184

Sri Lanka must take steps to strengthen the independence
of the Attorney-General.................




